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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate :    Sri S. K. Dhar, 
               Chief Judicial Magistrate, 
               Sonitpur,Tezpur.  

Case No. Sessions 136/2011 

                     U/s.302/201/34 OF IPC. 

 

State 

-Vs- 

 
1. Mustt. Mamuda Begum 

W/o Lt. Mohammad Ali 
2. Md. Abdul Ali 

S/o Lt. Mohammad Ali 
Both are of village Medhichuburi 

3. Miss Anjuma Begum 
W/o Md. Sahar Ali 
Vill: Mitha-am Bengali 
P.S.: Dhekiajuli. ……. Accused persons. 

 

Advocates appeared:- 

 For the State  :    Sri A. Barua, Ld. Addl. P.P. 

For the accused :    Md. I. Ansari, Ld. Advocate. 

 

Date of evidence :     15-3-12,6-11-12,22-1-13,14-3-13,10-9-13,2-3-15, 
         5-2-16,18-8-16, 

Date of argument :     4-2-2017. 

Date of Judgment :     18-2-2017. 
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JUDGEMENT  

1.                  Brief history of the prosecution case is that there was 

‘marpit’ between Haidar Ali, Abdul Ali and Mamuda Begum about 10/12 

days prior to the date of occurrence and since then Haidar Ali was 

missing. On 6-10-2009 in the morning informant Nabi Hussain and  the 

villagers went to the house of Haidar Ali and on being asked Mamuda 

Begum confessed that she along with Abdul Ali had killed Haidar Ali and 

buried him in the kitchen.  

2.                An FIR to that effect was filed by the informant Md. Nabi 

Hussain before Dhekiajuli P.S. Accordingly, the O/C, Dhekiajuli PS 

registered the case being Dhekiajuli P.S. case No.322/09                            

U/s 302/201/34  IPC. 

3.               Police went to the place of occurrence along with Circle 

Officer, Dhekiajuli and recovered the dead body of Haidar Ali in 

presence of villagers from the kitchen of the accused persons.  

4.              After investigation, the investigating agency has submitted 

charge-sheet against accused Mustt. Mamuda Begum, Abdul Ali and 

Miss Anjuma Begum U/s 302/201/34 of  IPC.  

5.              On appearance of accused persons, the copy was furnished to 

them and the case was committed to the court of Sessions as per 

Section 209 Cr.P.C, by Sri S.K. Dhar, Chief Judicial Magistrate, Sonitpur, 

Tezpur  and thereafter this case is transferred to this Court for trial.  

6.               After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both sides, my ld. predecessor 

was pleased to frame charge U/s 302/201/34 IPC against the accused 

persons. The contents of the charge was read over and explained to 

accused persons to which they pleaded not guilty and claimed to be 

tried.  

7.                During trial, prosecution has examined as many as 10(ten) 

witnesses in the form of: 

   PW-1 Md. Nur Islam, 

   PW-2 Md. Nabi Hussain, the informant 

   PW-3  Md. Samsul Haque, 

   PW-4 Sri Bharat Chandra Borah, 

   PW-5 Md. Tomizuddin Ahmed, 
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   PW6  Md. Abdullah Khan, 

   PW7 Md. Jalaluddin Seikh, 

   PW8 Dr. Ranjan Kumar Mahanta, Medical Officer  

   PW9 Sri Subhash Chandra Baishya, Investigating Officer, 

   PW10 Sri Lakhinandan Saharia, Circle Officer. 

    Prosecution has also exhibited 14 (fourteen) nos. of documents in the 

form of Ext.1 to Ext.14. Prosecution evidence was closed. Statement of 

the accused persons recorded U/s 313 Cr.P.C.  The accused person 

denied the allegation in toto and declined to adduce evidence in 

defence. Heard argument of both side.   

 

8.         POINTS FOR DETERMINATION:- 

(i) Whether the accused persons, about 10/12 days prior to               

6-10-2009, committed murder by intentionally causing death of 

Haidar Ali and it was done in furtherance of common intention and 

thereby committed an offence punishable under section 302/34  

IPC.  

(ii) Whether the accused persons, on the same date, after committing 

murder, caused disappearance of evidence by concealing the dead 

body under the ground inside their kitchen and the said act was 

done in furtherance of common intention and thereby committed 

an offence punishable u/s.201/34 of IPC.    

EVIDENCE 

9.        P.W.1 Md. Nur Islam in his evidence stated that he is the 

president of VDP of village Medhi Chuburi. He came to know that 

Haidar Ali was missing for about 20/22 days. The villagers stated that 

Haidar Ali had been killed and buried in the thatched house situated 

on the back side of his house. Then he along with Nabi Hussain 

informed in the police station. On the same day in the after-noon 

police along with Circle Officer of Dhekiajuli Circle came to their village 

and dug the floor of the said thatched house. Dead body of  Haidar Ali 

was recovered. Police held inquest on the dead body. He has proved 

the inquest report as Ext.1 wherein Ext.1(1) is his signature.  This 

witness was declared hostile by the prosecution. 
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10.               During cross examination by prosecution he denied the 

suggestion that he stated before police that on 6-10-09 he went to 

the house of Haidar Ali and came to know that Haidar Ali had been 

killed by his mother Mamuda Begum and buried in his house, and 

Mamuda Begum confessed before the villagers that  prior to 12/15 

days Haidar had been killed and buried inside the house, and on the 

basis of said confession, on that day police, in front of villagers and 

magistrate, dug a 4/5 feet ditch in the floor and recovered the dead 

body of Haidar, and he came to know that Mamuda Begum along with 

brother Abdul Ali and sister Anjuma Begum had committed the 

murder.   

 11.                In cross examination by defence he has stated that the dead 

body was kept in a thatched house situated on the back side of house 

of accused persons. 

12.      PW 2 Md. Nabi Hussain, the informant, in his evidence stated 

that at about 7/8 a.m. he saw gathering of people in the house of 

Haidar. Then he went there and came to know from the villagers that 

Haidar was missing from his house since last 20/22 days. Village 

people wrote the FIR and he signed the same. He has proved the FIR 

as Ext.2 wherein Ext.2(1) is his signature. Police and Circle Officer of 

Dhekiajuli Circle came and took out the dead body of Haidar from 

buried condition from a house situated on the back side of house of 

Haidar Ali. He also proved the inquest report as Ext.1 wherein 

Ext.1(2) is his signature.  He further stated that there was injury mark 

on the neck of Haidar Ali. This witness was declared hostile by the 

prosecution. 

13.    During cross by defence he has stated that the dead body was 

buried under a roof on the back side of Haidar Ali and there was no 

wall. He further stated that he did not hear that the accused persons 

confessed that they were involved in the commission of the offence.          

14.    PW3 Md. Samsul Haque in his evidence stated that while he 

was going to his place of work, he saw that large number of persons 

gathered in the place. He saw some persons were digging the earth in 

a place near the river. Police called him and asked to sign stating that 

the place was being dug to take out a dead body. He has proved the 
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inquest report wherein Ext.1(3) is his signature. This witness was 

declared hostile by the prosecution.  

15.    During cross by prosecution he has denied that he stated 

before police that he had seen Haidar Ali, Mamuda Begum and their 

brother had some altercation and assaulting each other. He further 

denied the suggestion that he stated before police that on the day of 

incident, the dead body of the deceased Haidar Ali was dug out from 

the floor of one room of their premises and mother of the deceased 

Mamuda had stated before police and public that she herself had 

killed her son Haidar along with Abdul Ali and Anjuma Begum and had 

kept the deceased inside the floor of the room. 

16.  During cross examination by defence he has stated that the 

place, which was being dug out, was in the back side of the house of 

accused persons near a small river.  He further stated that he had left 

the place before the dead body was taken out.    

17.     PW4  Bharat Chandra Bora in his evidence stated that  on the 

date of incident while he was returning from duty, he saw a gathering 

of  people and police called him and a dead body was being taken out 

on a place having a roof without wall inside the compound of the 

accused persons. A decomposed dead body was taken out which was 

of Haidar Ali. This witness was declared hostile by the prosecution.  

18.    During cross examination by prosecution he has stated that on 

that day Samsul, Tomizuddin, Noor Islam and many others were 

present at the place of occurrence. He further stated that he did not 

see the depth of the place from where the deceased was taken out. 

19.  During cross by defence he has stated that there was a drain on 

the back side of the said ‘Sali’ from where the dead body was 

recovered.  

20.   PW5 Md. Tomizuddin in his evidence stated that there is a river 

on the back side of house of the deceased. One day a dead body was 

found buried in a small house near the river. Hearing that a dead 

body was found, he went to the place of occurrence and saw police 

and public. He also came to know that the deceased was missing 

about 10/12 days back. This witness was declared hostile by the 

prosecution.  
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21.  During cross by prosecution he has denied the suggestion that  

he stated before police that some days prior to the recovery of the 

dead body, the mother, brother and sister of the deceased had 

beaten and assaulted deceased Haidar Ali and he had seen the 

incident and from that day Haidar was missing. He stated that his 

house is near the house of the accused persons.  

22.  During cross examination by defence  he has stated that by the 

time, he had gone there, the dead body has already been dug out and 

it was recovered from ‘ek salia house’ (house without wall). The  dead 

body was so much decomposed and that is why it could not be 

recognized to be of Haidar Ali.  

23.   PW6  Md. Abdullah Khan in his evidence stated that when he 

was in his shop he heard people saying that dead body of Haidar Ali 

was recovered. He was declared hostile by the prosecution.  

24.  PW7 Md. Jalaluddin Seikh in his evidence stated that he heard 

that Haidar Ali was missing.  On the next day of the incident he heard 

that the dead body of Haidar was recovered from the backyard of the 

accused persons.  

25.  During cross examination by defence that he heard about the 

incident from public. He further stated that the accused persons did 

not confess before him about the incident and no body was recovered 

in his presence.  

26.  PW8 Dr. Ranjan Kumar Mahanta in his evidence stated that on 

7-10-2009 he conducted post mortem examination on the dead body 

of  Haidar Ali and on examination found the followings : 

  There was no external injury seen. viscera of right kidney, 

stomach and its contents and piece of liver  sent for forensic 

examination.  

                 He opined that cause of death could not be ascertained. He has 

proved the post mortem report as Ext.3 wherein Ext.3(1) is his 

signature and Ext.3(2) is the signature of Joint Director of Health 

Services, Sonitpur which he knew.  

27.    PW 9 Sri Subhash Ch. Baishya, investigating officer, in his 

evidence stated that he has conducted various stages of investigation 

and after completion of investigation  he submitted charge sheet 
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against accused Mamuda Begum, Abdul Ali and Anjuma Begum. He 

has proved the sketch map, dead body challan, charge sheet as Ext.4, 

Ext.5 and Ext.7 respectively wherein Ext.4(1), Ext.5(1) and Ext.7(1) 

are his signatures. He has also proved the inquest report and 

forwarding of viscera to FSL as Ext.1 and Ext.6 respectively wherein 

Ext.1(5) is the signature of Lakhinandan Saharia and Ext.6(1) is the 

signature of P.K. Nath,  Addl.S.P.  He has also proved the statements 

of witness Nabi hussain, Abdullah Khan, Jalal Seikh, Tomizuddin, Nur 

Islam, Bharat Ch. Borah and Samsul Haque  as Ext. 8, Ext.9, Ext.10, 

Ext.11, Ext.12, Ext.13 and Ext.14 wherein Ext.8(1), Ext.9(1), 

Ext.10(1), Ext.11(1), Ext.12(1), Ext.13(1) and Ext.14(1) are his 

signatures.  

28.       He further stated that accused Mamuda Begum confessed 

before him that she had killed Haidar Ali.  

29.     During cross examination he has stated that he went to the 

place of occurrence on 6-10-09 at about 10:15 a.m. and the dead 

body was disinterred at 11 a.m.  he denied the defence suggestion 

that Mamuda Begum did not show him the place where the deceased 

was buried. He also denied that defence suggestion that they did not 

recover the dead body of Haidar Ali.  He also denied the defence 

suggestion that witness Nabi Hussain, Samsul Haque, Bharat Chandra 

Bora, Tomizuddin, Abdullah Khan and Jalaludiin did not give 

statement before him during his interrogation.  He has admitted that 

he recorded the statement of witness in white loose sheet without 

pagination.    

30.     PW 10 Lakhinandan Saharia in his evidence stated that on    

06-10-2009 he was posted as Circle Officer, Dhekiajuli. On that day 

on getting information from O/C, Dhekiajuli regarding death of a 

person he went to Medhi Chuburi under Dhekiajuli P.S. In the house 

of Mustt. Mamuda Begum, in his presence, Dhekiajuli police dug out 

the floor of the kitchen and found dead body of Md. Haidar Ali, son of 

Lt. Mohammad Ali. The dead body was placed on a polythene and it 

was noticed that the dead body was in a decomposed state. He also 

noticed cut mark on the neck of the deceased. The deceased was 

identified by informant Nabi Hussain.  After the dead body was 
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disinterred and after observing the dead body thoroughly, he 

prepared the inquest report in connection with Dhekiajuli PS case 

No.322/09 U/s.302/201 of IPC. He has proved the inquest report as  

Ext.1 wherein  Ext.1(6) is his signature.  

31.             During cross examination he has denied the defence suggestion 

that the report was neither prepared by him nor under his instruction 

on the date of occurrence.  

ARGUMENT 

32.  During argument ld. Addl.P.P. has submitted that prosecution 

has able to prove the offence U/s.302/201/34 of IPC against the 

accused persons beyond all reasonable doubt. It is further submitted 

that the dead body was recovered in presence of witnesses as well as 

Executive Magistrate i.e. Circle Officer, Dhekiajuli by digging the same 

from the kitchen of the accused persons who have committed the 

offence in question and as such they are liable to be convicted and 

punished adequately.   

33.  On the other hand, ld. defence counsel has submitted that there 

are lots of contradiction in the evidence of prosecution witnesses. He 

has submitted that PW5 Tomizuddin and PW6 Abdullah Khan have 

stated that they cannot say as to whose dead body was recovered.  It 

is also stated that PW4 has stated that he cannot say that the dead 

body was of Haidar Ali.  He has also submitted that the case diary was 

not paginated as per rule. In this context he has relied upon a 

decision of Hon’ble Gauhati High Court  IN RE vs. Fakrul Islam 

and others reported in 2012(2) GLT 994 whereby the Hon’ble 

Gauhati High Court has deprecated the manner and form of 

maintaining the case diary in loose sheet and emphasized in 

maintaining case diary in conformity with Assam Police Manual and 

provisions of Code of Criminal Procedure.  

34.          The defence has also relied on the decision of the Hon’ble 

Gauhati High Court in Danta Ram Riang vs. State of Tripura 

reported in 2010 Cri.L.J. 4499 in respect of identification of the 

dead body and also relied on a decision of Hon’ble Gauhati High 
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Court in Petlu Konwar vs. State of Assam reported in 2016 

Cri.L.J. 4496 in respect of the submission that confession made 

before the police is not admissible U/s.25 of the Indian Evidence Act 

and as such those part of the evidence is to be excluded from the 

purview of the consideration. He has further stated that prosecution 

could not able to prove that the dead body was of Haidar Ali and also 

could not able to prove the offences in question against the accused 

persons beyond all reasonable doubt and hence prayed for acquittal.     

DISCUSSION, DECISION  AND REASONS THEREOF:- 

35.   Appreciating the evidence on record it is found that PW8                  

Dr. Ranjan Kumar Mahanta had conducted the post mortem 

examination on the dead body of Haidar Ali on police requisition vide 

Dhekiajuli PS case No.322/09 on 7-10-09 and proved the post mortem 

report as Ext.3 wherein Ext.3(1) is his signature and Ext.3(2) is the 

signature of Joint Director of Health Services, Sonitpur, Tezpur which 

he knew. Although he has stated that the dead body was not 

identifiable but the defence has not put any question to him in respect 

of contents of the Ext.3 wherein the name of the deceased is written 

as Haidar Ali, son of Lt. Mohammad Ali of village Medhi Chuburi. The 

name of the persons identifying before the Medical Officer is also 

written in the prescribed column of Ext.3. Defence has neither 

disputed nor put any question to PW8 in respect of identity of the 

dead body of which he has conducted the post mortem. If we go 

through the cross examination of all the witnesses right from the PW1 

to PW10, defence has not suggested any of them that Haidar Ali was 

not died.  

36.                  PW4 has specifically stated that the dead body was being 

taken out in a place having roof inside the compound of the accused 

persons. He has further stated that the decomposed dead body was 

taken out which was of Haidar Ali. Although, during cross examination 

he has stated that he cannot say that the dead body was of Haidar Ali 

but the same alone cannot throw away his evidence in respect of 

recovery of the dead body.  
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  37.                      Although PW5 Tomizuddin and PW6 Md. Abdullah Khan 

have stated in their cross examination that they could not say as to 

whose dead body was recovered but all the other witnesses including 

the witnesses of the inquest have stated that the dead body was of 

Haidar Ali.  

 38.                    PW 10 Lakhinandan Saharia, the then Circle Officer of 

Dhekiajuli stated that on getting information from the O/C, Dhekiajuli 

PS he went to Medhi Chuburi under Dhekiajuli PS  and in the house of 

Mustt. Mamuda Begum had recovered the dead body of Haidar Ali, 

son of Lt. Mohammad Ali by digging the same from the floor of the 

kitchen of the said house and the deceased was identified by 

informant Nabi Hussain. If we go through the inquest, the Ext.1 

prepared by the PW10, it reveals that name of the deceased is written 

as Haidar Ali, son of Lt. Mohammad Ali. Defence has not even put any 

suggestion that the dead body was not of Haidar Ali. 

39.                    From the above evidence on record I have come to the 

conclusion that the evidence of the PW4, PW5 and PW6 to the effect 

that they could not say as to whose dead body was, are not 

believable to this court and from the evidence on record, as discussed 

above, this court believes that prosecution has able to prove that the 

recovered dead body was of Haidar Ali. 

40.                            So far as cause of death is concerned, although PW8 

has opined that the cause of death could not be ascertained but every 

prudent man will believe that a dead person cannot bury himself in his 

own kitchen. The evidence of the doctor, PW8 that he has not found 

injury upon the dead body is not believable because of the convincing 

evidence  of the PW2 and the PW10 as well as Ext. No.1 the inquest 

where it is stated that there was cut injury upon the neck of the 

deceased. Defence has failed to substantiate as to why the said 

evidence are not believable. Although, defence has relied on a 

decision of the Hon’ble Gauhati High Court in Danta Ram Riang 

vs. State of Tripura reported in 2010 Cri.L.J. 4499 in respect of 

identification of the dead body but in my humble opinion the said 

decision is of a decision of facts and not on law. In the said case dead 

body was recovered after three months and almost all the witnesses 
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have stated that the dead body was completely decomposed and that 

only two witnesses have identified the eyes and ear of the dead body 

and under that circumstances the court has accepted the submission 

of the defence  that prosecution has failed to prove the identity of the 

dead body. But in the instant case almost all the witnesses have 

categorically stated that the dead body of Haidar Ali was recovered 

from the kitchen of the accused persons more specifically the PW10, 

Circle Officer has specifically  in his evidence as well as in Ext.1, the 

inquest, stated that the dead body was of Haidar Ali. There is no 

reasonable ground to disbelieve the prosecution evidence in respect 

of identity of the deceased. Therefore, I humbly opine that the 

defence cannot get any benefit out of the decision of the Hon’ble 

Gauhati High Court referred to above.  

41.                PW9 Subhash Chandra Baishya, the investigating officer, has 

narrated various stages of investigation conducted by him and has 

proved the inquest report, sketch map, dead body challan, forwarding 

report to FSL and the charge sheet as Ext.1, Ext.4, Ext.5, Ext.6 and 

Ext.7 respectively. He has confirmed the suggestion put forward by 

the prosecution in respect of recording their statements U/s.161 of 

Cr.p.C. of witnesses PW2 Nabi Hussain, PW3 Samsul Haque, PW4 

Bharat Chandra Borah, PW5 Tomizuddin, PW6 Abdullah Khan and 

PW7 Jalaluddin Seikh. He has also proved the statement of Nabi 

Hussain, Abdullah Khan, Jalal Seikh, Tomizuddin, Nur Islam, Bharat 

Ch. Borah and Md. Samsul Haque as Ext.8, Ext.9, Ext.10, Ext.11, 

Ext.12, Ext.13, and Ext.14 respectively.  He has further stated that he  

accompanied by Executive Magistrate Lakhinandan Saharia, the PW10 

went to the place of occurrence i.e. the house of accused Mamuda 

Begum who showed them the place where the deceased was buried 

and accordingly they dug the floor and the dead body of Haidar Ali 

was recovered and he prepared the sketch map.  Although, during 

cross examination he has admitted that the statements contained in 

the statement of witnesses i.e. Ext.8 to Ext.14 are in loose sheets.  

 42.                PW1 Noor Islam before becoming hostile, has specifically 

stated that hearing information that Haidar Ali was missing  for about 

20/22 days and the village people have been murmuring  that Haidar 
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Ali was murdered and  buried  in the thatched house behind the 

house of Haidar Ali, he went to the police station along with Nabi 

Hussain, PW2 and informed police and on the same day police along 

with Circle Officer of Dhekiajuli came to their village  and the dead 

body of Haidar Ali was recovered from the said thatched house by 

digging the same. He has further stated that the dead body was 

recovered from a thatched ‘Sali’ having wall on one side and there is 

an oven (chowka) for cooking food etc.  

 43.                    Similarly PW2 has proved the FIR as Ext.2 and inquest 

report as Ext.1 and has supported the version of the PW1 in respect 

of recovery of the dead body of Haidar Ali by police and Circle Officer, 

Dhekiajuli. Before becoming hostile he has stated that he had noticed 

injury mark on the neck of deceased Haidar Ali.  

 44.                      Likewise  PW7  also before becoming hostile has stated 

that he has heard that the dead body of Haidar Ali was recovered 

from the backyard of the accused persons. Although PW10 during 

cross examination has stated that the inquest report was not written 

in his hand but he has proved his signature. Of course, he has 

admitted  that there is no signature of the person who has written the 

inquest report as per his dictation. During cross examination a 

question was put to him by the court as to whose house he visited to 

disinter the dead body in question and from which part of the house 

he recovered the dead body to which he  answered that he visited the 

house of deceased Md. Haidar Ali, son of Lt. Mohammad Ali and his 

dead body was disinterred from the kitchen of the house of Haidar Ali. 

He has proved the inquest as Ext.1.  If we go through the inquest  we 

will find that it is mentioned that there was cut mark on the neck of 

the deceased and the defence has not put any question in respect of 

the cut mark on the neck of the deceased and as such evidence of the 

PW10 as well as Ext.1 remain unrebutted.  

 45.                  Although, PW2 Nabi Hussain becomes hostile and has not 

supported to his earlier statement that about 10/12 days back Haidar 

Ali had a quarrel with accused Mamuda Begum and brother Abdul and 

he was beaten up by them which was witnessed by the villagers but 

the fact remains that the dead body of Haidar Ali was recovered from 



                                                                                               Sessions Case No. 136 OF 2011 
                                                                                                            G.R Case No 1856 of 2009 

13 
 

their house i.e. the house of accused Mamuda Begum, Abdul Ali and 

the deceased.   

46.          Therefore, I do not find any reasonable ground to disbelieve the 

evidence of the above prosecution witnesses and have come to the 

conclusion that the dead body of Haidar Ali was recovered from the 

house of Mamuda Begum, Abdul Ali and the deceased.  

47.  Apart from proving by the prosecution that the dead body was 

recovered from the house of accused Mamuda Begum and Abdul Ali, 

the accused persons also in their statement U/s.313 of Cr.P.C. 

admitted that Abdul Ali and Mamuda Begum stayed together in their 

house but accused Anjuma Begum lived in her home at Mitha Aam 

Bangaligaon. Similarly accused Anjuma Begum has also stated that 

she has been staying in her matrimonial home at Miatha Aam 

Bangaligaon and her mother Mamuda Begum and brother Abdul Ali  

stay together in her parent’s house at Medhi Chuburi under Dhekiajuli 

P.S.  

48.     From the above facts and circumstances it is evident that the 

deceased was missing for some days for which no information was 

given to any authority in this context. Subsequent to missing of the 

deceased he is found dead and his dead body was recovered from his 

own house where accused Mamuda Begum and Abdul Ali were stayed 

with him. Almost all the witnesses have categorically stated that the 

dead body was recovered from a house situated in the compound of 

the accused persons and it is also proved that the house is having 

oven and used as kitchen. When a person is missing from the house 

and company of accused Abdul Ali and Mamuda Begum and he is 

ultimately found buried in the kitchen of the house of the accused 

persons, every prudent man will believe that it is none other than the 

accused persons who have committed murder of the deceased and 

buried the dead body in order to disappear the evidence.  

49.                So far as the connection of other accused Mustt. Anjuma 

Begum is concerned, evidence is totally insufficient to prove that she 

has been in the same house with the other accused persons and as 

such I am of the opinion that there is insufficient evidence to connect 

her to the offence in question.  Although it is found that 
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Ext.8,9,10,11,12,13 and 14  are not having proper pagination and to 

follow the spirit of the decision of the Hon’ble Gauhati High Court as 

well as provisions of Assam Police Manual as well as provisions of 

Criminal Procedure Code, pagination of case diary is required but non-

pagination, by itself, cannot throw away the prosecution story and as 

such I am of the opinion that non-pagination of the relevant 

statement cannot be fatal to the prosecution case, more so, in a 

situation when the said statements are not taken into consideration  

for coming to the conclusion of guilt of the accused. Therefore, this  

court is of the humble opinion that the accused cannot get benefit out 

of the lapse of the investigating agency on the basis of the decision of 

the Hon’ble Gauhati High Court in Hon’ble Gauhati High Court  IN 

RE vs. Fakrul Islam and others reported in 2012(2) GLT 994 if 

the guilt of the accused is otherwise proved from the evidence on 

record. In the instant case the prosecution has able to prove the 

offence, as discussed above, against the accused persons on the basis 

of the available evidence on record.  

50.  In respect of the decision of Hon’ble Gauhati High Court in 

Petlu Konwar vs. State of Assam reported in 2016 Cri.L.J. 

4496, the law of evidence is clear and unambiguous, as per Sec.25 of 

the Indian Evidence Act, that confession made before police shall not 

be proved  as against the accused of any offence. In the instant case, 

as the accused persons have not made any confession before 

Magistrate and as such this court has not considered  that the 

accused persons have made confession before police.  

51.           That apart, although the information made by the accused 

before police leading to discovery of any facts, is admissible U/s.27 of 

the Indian Evidence Act, but in the instant case the evidence of the 

investigating officer, the PW 9 that accused Mamuda Begum showed 

them the place where the deceased was buried, is not acceptable as 

an information leading to discovery of fact of death and burial 

because of the fact that the investigating officer, the PW9 has 

proceeded to the place of occurrence on the basis of FIR, the Ext.2, 

wherein it was already stated that on being asked by the villagers 
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they have stated that Mamuda Begum and Abdul Ali killed Haidar Ali 

and buried him in their kitchen.  

52.  Hence, this court has not considered that part of the evidence 

of the IO, the PW9 as an information leading to discovery of fact as 

per Sec. 27 of the Indian Evidence Act. In view of that matter I am of 

the humble opinion that the defence is not entitled to get any benefit 

out of the aforesaid  decision of the Hon’ble Gauhati High Court.   

53.            In view of the discussion made above and on the basis of 

available evidence on record this court has come to the conclusion 

that prosecution has not able to prove the offence U/s.302/201/34 of 

IPc against accused Anjuma Begum and as such she is liable to be 

acquitted.    

54.                On the other hand, on the basis of the available materials this 

court has come to the conclusion that prosecution has able to prove 

that accused Mustt. Mamuda Begum and Abdul Ali in furtherance of 

common intention have committed murder to Haidar Ali and 

concealed his dead body by burring the same under the floor of the 

kitchen to cause the evidence of the murder to disappear so that they 

are saved from legal punishment. Hence, it is held that the 

prosecution has able to prove the offence U/s.302/201/34 of IPC 

against accused Mustt. Mamuda Begum and Md. Abdul Ali beyond all 

reasonable doubt and as such they are liable to be convicted and 

punished.  

O  R  D  E  R 

55.             In result, accused Anjuma begum is acquitted from the 

charge U/s.302/201/34 of IPC and set her at liberty forthwith.       

56.       Accused Mustt. Mamuda Begum and Md. Abdul Ali are convicted 

U/s. 302/201/34  of IPC.                         

57.             Heard the accused persons on the point of proposed 

sentence, as per Sec.235(2) of Cr.P.C., to which the accused persons 

stated that they are innocent. The sentence hearing is reduced into 

writing and kept with the record.  

58.              Upon consideration of the nature and gravity of offence and 

its implications upon the society in general  and  also upon 
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consideration of the submissions of the accused persons, during 

sentence hearing, I do not find it a fit case to provide leniency in 

respect of punishment. Accordingly,  the convicted accused persons 

namely Mustt. Mamuda Begum and Md. Abdul Ali are sentenced to 

undergo R.I. for life and fine of Rs. 20,000.00(Rupees twenty 

thousand) each  i/d S.I. for 3 (three)  months each   for the offence 

U/s.302 of IPC and R.I. for five years and fine of                                  

Rs. 5,000.00(Rupees five thousand) each   i/d S.I. for 1 (one)  month 

each for the offence U/s.201/34 of IPC. Both the sentences shall run 

concurrently.  

59.                The period of detention already undergone by the 

convicted accused persons, during investigation and trial, be set off 

from the period of sentence of imprisonment as per Sec.428 of Cr.P.C. 

60.                Bail bonds stand cancelled and the bailor is discharged 

from his liability.  

61.                  The case record of G.R. case No.1856/09 along with the 

case diary be sent back to the Court of the Ld. Chief Judicial 

Magistrate, Sonitpur,Tezpur with a copy of this judgment.    

62.               A free copy of the judgment be furnished to the convicted 

accused persons forthwith as per Sec.363 of Cr.P.C. 

63.               A copy of the judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C.          

64.               Given under the hand and seal of this Court on this 18th day 

of February, 2017. 

 

(D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 

Dictated and corrected by me 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses: 
 

   PW-1 Md. Nur Islam, 

   PW-2 Md. Nabi Hussain, the informant 

   PW-3  Md. Samsul Haque, 

   PW-4 Sri Bharat Chandra Borah, 

   PW-5 Md. Tomizuddin Ahmed, 

   PW6  Md. Abdullah Khan, 

   PW7 Md. Jalaluddin Seikh, 

   PW8 Dr. Ranjan Kumar Mahanta, Medical Officer  

   PW9 Sri Subhash Chandra Baishya, Investigating Officer, 

   PW10 Sri Lakhinandan Saharia, Circle Officer. 

Prosecution Exhibits : 

             Exhibit-1…..Inquest report.  
             Exhibit-2…   FIR. 
             Exhibit-3…  post mortem report. 
             Exhibit-4……Sketch map. 

   Exhibit-5…  dead body challan 
   Exhibit-6…  forwarding letter  
   Exhibit-7  …..Charge sheet. 

             Exhibit-8,9,10,11,12,13 and 14 : Statements recorded U/s.161 Cr.P.C. 
 
Defence Witnesses:  
 

Nil  
Defence Exhibits:  
 

Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,      
Sonitpur,Tezpur 

 
 


